DECISION OF THE UNITED BTATES

FiLi:,  B-191413 DATE: Septeuber 19, 1978

MATTER OF: 'I'atvic'.k s Fleming -~ Retroactive Conmpensation

#

DIGEST: Employee claims that assignment of higher level
duties resulted in his performing work substancially
equal to that of a higher grade position, Where
claimant has not established that he was officially
detailed to a higher grade position the general rule
applies that an employece is entitled only to the
galary of the position to which he has been appointed
regardless of the duties he may perform. Accord.
ingly, prior decision denying claim for backpay
is sustained. See Comp. Gen. decs, and court
cases cited,

Thiy decision is in response ic a reques{ by Mr, Patrick J.
Fleming, an employee of’® the Department of Energy, that we re-
consider our prior decision Matter of Patrick J, Fleming,
B-191413, Hay 22, 1978, in which we L:1d that Hr. Fleming was
net el titled Lo a retroactivu Lemporary promotion and backpay
for the perlod April 6, 1977, to November 30, 1977,

Fr. Fleming conltends that during the period in question he was

performing the higher level duties of a Project Coordinator

grade GS-12 although he was only officially appointed as a

Compliance Specialist grade GS-11,

The claimant states that while he was cmployed as a grade
GS-11 Investigator with the Federal Energy Administration (FEA)
area office in Edina, Minnesota, he had applied for a position
as an Agsistant Project Coordinator GH-11 in Washington, D.C.,
under FEA Vacancy Announcement No. 76-437, issued July 7, 1976,
By leiter of November 4, 1976, Mr. Fleming was advised that he
had been accepted for a rea ssignmeﬁt in Washington as a
Compliance Specialist grade G3-11, An SF-50, Hotification of
Personnel Action, dated Pecember 20, 1976, shows that effective
December 14, 1996, lr, Flemlng vas reassigned to a grade
GS-11, Compliance Specialist position in YWashington, D.C,
Although he was off'icially assipned to a grade G8-11 Compliance
Specialist position, Mr. Fieming contends that from april 6,
1977, to HNovember 30, 1977, he performed work substantially
equal to that of a Project Coordinator, grade GS-12.
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In our prior decision of May 22, 1478, we noted that our

Ofrico has held that employees who are detailed to higher grade

nositions for more than 120 days without Civil Service Commission
approval are enltitled to retroactive temporary promotions with
backpay for the pericd beginning with the 12lst day of the detail
until the detail is terininated, Matter of Reconsideration of
Turner-Caldwell, 56 Comp. Gen., 427 (1977). However, we held
That our d001910n in Turner-Caldwell was ipapplicable to
Mr. Fleming's situation as the record did nol establish that
Mr., Fleminc wag of'ficially detailed to a higher level position,
Our dctermination in Turner-Caldwell applies only where the
employec has been officially detailed to another established,
higher grade position end does not apply where the employee's
vosition has merely unucmgone an accretion of cther duties,
Fatter of Patrick L. Pelery, B-189663, November 23, 1977.

Following our earlier determination, Mr, [Fleming provided
our Office with additional information and documentation, How-
ever, none of this additional information establishes that he
had been officially delailed to a higher grade position,
Additionally, we nete that Mr, Fleming has nol contended that
he wis officially detailed to a higher grade position.

We have also recently been advised by Mr, John A. Carlyle,
who was manager of the "Crude 0il Branch" in which HMr. Fleming
was employed, that, in his opinion, Hr. Fleming's dutics in-
cluded assigmments equal in difficulty to that of a grade GS-12
Project Coordinator, . Carlyle stated that he had ascigned
Mr, Fleming some higher level work projects duc to his
erroncous belief that Mr., Fleming was in a Firoject Coordinator
grade G5-11 position which, unlike the Compliance Specialist
position, was a cwreer-ladder position and that he assigned
Mr. Fleming niore dirficult casea as sart of the normal develop-
ment of an cmployee, However, M, Carlyle informed us that he
did not view the assignment of increasingly difficult work to
Hr, Fleming as o detail but as an aceretion of duties in anti-
cipation of IMr. Fleming's being promoted. Since none of the
additional infornation presented shows that Mr, Fleming was
ofl'icinlly detailed vo a higher grade position, the claimant has
not sustaincd the burden of proof requived to jueatify an award
cr' backpay under our deternmination in Turner-Caldwell, supra.
See also Matter of Hathan Lesowitz, B-18) 766, June 15, 1977,
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In our priopr decision we held that Mr, Pleming was not
entitled to backpay becauss the genoral rule in cases involving
an accretion of duties is that ap employee is entitled only to
the salary of the position to which he has been appointed pegard-
Lless of the duties he may perform., Sge Dianish v. United States,
183 Ct, C1, 702 (1968); Coleman v, United States, 100 Ct, Cl, 41
(1943); and Patrick L, Peters, supra, An umployee who is perfcrm-
ing duties of a grade level higher than that of the position tu
which he is appointed is not entitled to the salaty oP the
higher level posjtion unless and until the position is classiflied
to the higher grade and he is promoted to jt, Matter of Marion
McCaleb, 55 Comp, Gen, 515 (1975), We ncte that cven if a posi-
tior were reclassified to a higher level and the employee was
promoted, the higher salary rate would not be retroactively
effeutive. In United States v, Testan, 424 U.S, 392 (1974), the
United States Supreme Court held thal nzither the Classification
Act, 5 U,S,C, 5101-5115 (1976) nor the Back Pay Act, 5 U.8,C,
5696 (1976,, creates a suvsiantive right to backpay for periods
of a wrongful cilu:;:lificat,,.n action.

In view of the fact that Mr, Fleming has not established
that he was detailed to a higher grade position and since tLhe
general rule is that an employee is entitled only to the salary
of the position to which he has been appointed, our prior
decision denying Mr. Fleming's claim for backpay is sustained.,

/ﬁ/ Hon..

Deputy Comerollcr eneral
of the United States
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B-191413 September 19, 1978

The Honorable levwton 1, Steers, Jr,
House of Hepresentatives

Dear Mrr. Stecers:

We refer again tu your letter dated June 26, 1978, on
behalf ., vour conatitucat, Mr, Patrick J. Fleming, who has
requested a temporary retroactive promotion and accompanying
backpay for Lhe period of an alleged detail to a higher grade
rosition,

Inyour iett e of Jdune 26, 1978, you requested that |
Mr. Fleming and Hr, John Carlyle be contacted in connection '
with the above claim, An infaramal neeting was held on July 19,
1078, between Mr, Fleming and Mr, David Agazarian, an :
attorney in our 0ffice of General Counsel, in which Mr. Fleming |
presented big views repgarding his claim along with additional
documentation, Mr, Carlyle, who was unable Lo attend the
mecling, advised our Office in a telephone conversation with
Mr. Agazarian of his knowledge of the circumstances of
Mr, Fleming's employment during the period for which backpay 1=
claimed,

e have carefully reviewzd the information provided by
Messra, Fleming and Corlyle and have again revizwed the record
upon vhich our prior determination was based., HNeither the new
informat.ion nor the carlier record indicates that tr. Fleming
was ever officially detailed to a higher grade position. 1In
the absence of such a detail the general rule is that an employee
is entitled only to the salary of the position to which he has
been appointed regardless of the duties he may perform. Accord-
ingly, by decision B-191413 of today, copy enclosed, we have
sustained our priordecciciondenying Mr, Flening's clain,

Sincerely yours,

| //% Kt e,

Deputy Cowmplroller General
of the nited States
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